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LEGAL PROFESSION BILL 2007 
Committee 

Resumed from 8 May. The Deputy Chairman of Committees (Hon Ken Travers) in the chair; Hon Adele Farina 
(Parliamentary Secretary), in charge of the bill. 

Clause 525: Powers of investigator while on premises — 
Progress was reported after the clause had been partly considered. 

Hon GEORGE CASH: When we were last discussing this bill, it was noted that during consideration of clause 
524, which deals with a search warrant and which was passed, we raised an issue on clause 525, which deals 
with the powers of an investigator while on premises, and made the point that clause 525(2) reads — 

A person requested to do anything under subsection (1) must not, without reasonable excuse, fail to 
comply with the request. 

Penalty: a fine of $10 000. 

At the time when we completed our discussions previously, I made the point that I thought it was grossly 
unreasonable to be fining somebody $10 000 for not complying with the request of a person—that is, an 
investigator—who had entered the premises without a search warrant. If I recall, the parliamentary secretary was 
going to invite some redrafting. I wonder whether the parliamentary secretary was able to do that redrafting.  

Hon ADELE FARINA: A redrafting of clause 523 has been provided in the supplementary notice paper. 

Hon George Cash interjected. 

Hon ADELE FARINA: We deferred that when we were last dealing with the matter so that we could prepare 
something, and we then went on to deal with clause 524. We are now on to clause 525 on the basis that we 
would come back to clause 523 at the conclusion. 

Hon GEORGE CASH: As I read the supplementary notice paper, the proposal for clause 523, when we come 
back to it, is to delete the penalty provision and also to delete the penalty provision in clause 524.  

Hon Adele Farina: No. 

Hon GEORGE CASH: Is that not right? 

Hon Adele Farina: No.  

Hon GEORGE CASH: Perhaps I am reading the wrong supplementary notice paper. 

Hon ADELE FARINA: May I just give an indication? The proposed amendment is to clause 523. I hope with 
the indulgence of the Chair to go back to discuss it because it has some implications for clause 525, which is 
currently before the chamber.  

The DEPUTY CHAIRMAN (Hon Ken Travers): I am happy to allow that to keep the debate flowing, but it is 
a postponed clause that we will eventually come back to and deal with. 

Hon ADELE FARINA: Fundamentally, the amendment will delete altogether lines 3 and 4 on page 371 of the 
bill that are “enter any premises, other than residential premises, without the need for consent or a search 
warrant”, and to change paragraph (b) at line 5 to read “enter any premises”, deleting the word “residential”. 

Hon GEORGE CASH: I have just read the new supplementary notice paper and have seen the new proposal by 
the parliamentary secretary, which corresponds with what we were generally discussing last time. In respect of 
clause 525, which we are currently dealing with, I say to my colleague Hon Giz Watson that the penalty at the 
moment in clause 525(2) appears to remain. I think Hon Giz Watson had indicated that she was not happy with 
that fine, although now I am presuming that the proposed new clause 523 is agreed to in due course, which is 
that the person who enters the premises will be required to have a search warrant and, therefore, there may be 
some additional reason for clause 525(2) to remain. I would be very interested in Hon Giz Watson’s comments. 

Hon GIZ WATSON: Having considered the way in which the government is proposing to deal with these 
issues that we raise, in the same way that Hon George Cash raised them, we are satisfied with this amendment 
and we can accommodate the fact that the fine will remain. We are happy with the compromise that the 
government has reached on this issue, and it goes most of the way to addressing the concerns that I have raised. 

Hon GEORGE CASH: Having heard from my colleague Hon Giz Watson, we share the view and we will be 
supporting clause 525 in its present form, unless the parliamentary secretary has some other amendment in mind. 
However, the good news, Mr Deputy Chairman—something you have been waiting for me to say for some 
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time—is that once we have dealt with clause 525, I will not have many more questions anyway, so I will be 
handing over to my colleague Hon Giz Watson. I know that is something you were waiting for me to tell you, Mr 
Deputy Chairman. 

The DEPUTY CHAIRMAN: I always look forward to every word you bring into this place, Hon George Cash. 

Clause put and passed. 

Clauses 526 to 638 put and passed. 

Clause 639: Agricultural Practices (Disputes) Act 1995 amended — 
Hon GIZ WATSON: I might require a little indulgence of the chamber to deal with the matter that I wish to 
discuss under this clause. I have taken some advice that this is the appropriate place to raise the issue. The clause 
has a definition of “legal practitioner”. It is the question of the definition that I raise. The parliamentary secretary 
will probably be aware that I raised this issue with her behind the Chair in regard to correspondence from the 
Community and Public Sector Union-Civil Service Association about the question of the definition of a legal 
practitioner. With your indulgence, Mr Deputy Chairman, I might raise that now and give the parliamentary 
secretary the opportunity to respond to it on the record, if I may. I have received correspondence from the 
Community and Public Sector Union-Civil Service Association, which has raised concerns about the impact on 
those who are government employees but are not with the Director of Public Prosecutions, the State Solicitor’s 
Office or the Parliamentary Counsel’s Office. The example is a legal officer employed by the Department for 
Child Protection who may be required to provide legal advice and to appear in the Children’s Court or the 
Family Court. Legal officers are also employed in other departments—for example, the Department of Health. If 
clause 12(3)(f) of the bill refers to a public officer who is doing legal work in the course of his or her duties, why 
does clause 36 not also specifically refer to public officers? Why does clause 36 provide that other government 
agencies must be prescribed by regulation? Why was the existing section 36 of the Legal Practice Act not 
replicated; that is, that a legal practitioner employed by this state in a salaried capacity, while acting in an official 
capacity as a legal practitioner so employed, is taken to be a certificated practitioner? I realise that I am taking 
some liberties by revisiting clauses that we have already dealt with. However, I do so advisedly. If the 
parliamentary secretary could give some response to those concerns, that would be useful.  
Hon ADELE FARINA: The definitions in clause 36(1) of the Legal Profession Bill provide for government 
agencies to be prescribed by regulations for the purposes of that section. Lawyers employed by prescribed 
government agencies will not need to hold a practice certificate in relation to legal work performed for that 
agency. They will be taken to be the holder of a practice certificate by virtue of clause 36(3) and the definition of 
“local legal practitioner” in clause 5(b) of the bill. It is intended that regulations will be made prescribing the 
agencies for the purposes of clause 36 of the bill. The legislation will not come into operation until the necessary 
regulations have been put in place. The regulations will be in place, with the prescribed agencies listed, before 
the legislation comes into effect. Therefore, the concern that has been raised by the unions will not eventuate 
because of the process that is intended to be employed. A lawyer who is employed by an agency that is not 
prescribed will be given ample time to take out a practice certificate. Therefore, there is no risk that any lawyer 
who works in a government agency will be in breach of any provision of the legislation in the meantime. A 
deliberate decision was made not to use a generic expression such as “lawyers employed by a state government 
agency” because of the uncertainty of the ambit of that definition. A definition in these terms would simply 
perpetuate the difficulties of interpretation that currently exist and have been experienced with the existing 
exemption for government lawyers in section 36 of the Legal Practice Act 2003, which speaks in terms of “a 
legal practitioner employed by this state”. Therefore, for the sake of certainty, it was decided to prescribe by 
regulation those government agencies that would be exempt. Once the legislation has been passed, it is intended 
that a letter will be sent by the Attorney General to all government agencies that might potentially be prescribed 
for the purposes of clause 36 of the bill, asking whether they want to be exempt, and for what reason. An 
assessment will then be made as to which agencies should be prescribed for the purposes of clause 36. As I have 
already indicated, the resulting regulations will be made well before the legislation comes into operation. I think 
that deals with the issue that the member has raised. If the member would like to raise a further question, I am 
happy to answer it.  

Hon GIZ WATSON: I thank the parliamentary secretary for that response. We will obviously look with interest 
at the regulations to see how they accommodate the concerns that have been raised. I appreciate the opportunity 
to raise this matter. I realise it is late in the piece, but I was given this information only after the chamber had 
passed that clause. 

Clause put and passed.  

Clauses 640 to 714 put and passed.  

Postponed clause 3: Terms used in this Act — 
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Hon GEORGE CASH: The reason this clause was postponed is that when we were dealing with this clause, I 
raised a question about chapter 5C of the commonwealth Corporations Act. At the time, a copy of that act was 
not available. I had referred to registered schemes and managed investment schemes. As I understood it, the 
parliamentary secretary was going to seek further advice on that matter. 

Hon ADELE FARINA: I think the question was about why we were referring to chapter 5C of the Corporations 
Act rather than the definition that is provided in section 9 of that act. The reason is that the definition in section 9 
of the Corporations Act of “managed investment scheme” is simply a skeletal definition. Managed investment 
schemes are complex beasts and take many different forms. The reason for the reference to chapter 5C of the 
Corporations Act is to provide a much broader understanding of the meaning of managed investment schemes 
and their application in relation to — 

Hon George Cash: Both registered and unregistered?  

Hon ADELE FARINA: Yes. The policy intention of the Legal Profession Bill is to address both registered and 
unregistered managed investment schemes. 

Hon GEORGE CASH: I thank the parliamentary secretary. That answers the question that I posed when we 
were dealing with this clause some time ago.  

Postponed clause put and passed.  

Postponed clause 100: Non-legal services and businesses of incorporated legal practices — 

Hon GEORGE CASH: I was interested at the time we debated this clause in the public policy that underpins 
this particular proposition. The clause also refers to a managed investment scheme. As I recall—it is some weeks 
ago now—I think this clause was connected with clause 3. Therefore, I think the parliamentary secretary has 
answered, in making those comments about clause 3, the query that was outstanding in this matter. 

Postponed clause put and passed. 

Postponed clause 523: Investigator’s power to enter premises — 

Hon ADELE FARINA: I move —  

Page 371, lines 3 and 4 — To delete the lines. 

Page 371, line 5 — To delete “residential” and insert instead — 

any 

These amendments address the concerns raised by Hon Giz Watson and Hon George Cash. As a consequence of 
these amendments, a search warrant will be required if an investigator wishes to enter and search any premises in 
the absence of the consent of the occupier, or if the provisions outlined in subclause (2)(b)(iii) do not apply. That 
should address the issues that were raised when we last addressed this matter. I should point out also that we 
have done some research to see whether there are similar provisions in other legislation. For the information of 
members, I indicate that the power for investigators to enter premises without a search warrant does exist in 
other legislation. It exists in the Taxation Administration Act 2003, the Tobacco Products Control Act 2006 and 
the Energy Safety Act 2006. I reiterate that the intention in this instance was for the investigator to enter without 
a search warrant for the purpose solely of auditing the trust account, not for a general inspection without a search 
warrant. Nevertheless the government has agreed to move these amendments to address the issues that members 
have raised. 

Hon GEORGE CASH: I thank the parliamentary secretary for responding to the matters that both Hon Giz 
Watson and I raised on the need for a search warrant to be obtained for the purpose of clause 523. The 
parliamentary secretary has indicated that at least three other acts have similar provisions to the original 
provisions proposed in clause 523. All I say to the parliamentary secretary is that at times Parliament gets it 
wrong. As the parliamentary secretary would be aware, it is up to us as members to ensure that we protect the 
rights of individuals and that we do not allow authorised persons to enter upon other persons’ property without a 
requisite search warrant except in extreme situations. I might say that I am surprised that there are only three 
acts; I would have thought there were more. 

Hon Adele Farina: There may be more but these are three examples. 

Hon GEORGE CASH: They are three examples. I think there are definitely more. I recall the matter was raised 
in committee when the Taxation Administration Act was debated. I am not sure whether we continued the debate 
in the house. However, I am glad that the government has recognised that it is proper that a search warrant be 
sought, that there be merit in the application for its issue, and that people should not be able to march into 
premises without that search warrant. I think the parliamentary secretary was in the chamber about an hour ago 
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when I talked about the reversal of the onus of proof. These are matters that must be considered by Parliament. It 
is only under extreme circumstances that we should agree to a proposition that considerably diminishes the rights 
of individuals. I thank the parliamentary secretary for the amendment. 

Hon GIZ WATSON: The Greens (WA) also support the amendments and we appreciate that the government 
has accommodated the matter that we raised. 

Amendments put and passed. 

Postponed clause, as amended, put and passed. 

Title put and passed. 

Bill reported, with amendments. 
 


